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NEED TO BRING REFORMS IN
ARBITRATION LAW**

Justice Ajit Prakash Shah*

human conflicts, the obligation of the legal profession is to provide
mechanisms that can produce an acceptable result in the shortest
possible time, with the shortest possible expense and the minimum
of stress on the participants. That is what justice is all about..”

At the outset I would like to thank Indian Council of
Arbitration (ICA) and Federation of Indian Chambers
of Commerce and Industry (FICCI) for inviting me to
this one day seminar on International Commercial
Arbitration & Sale of Goods: UNCITRAL
Perspective.”

Justice Burger foresaw greater use of alternative dispute
resolution (ADRs) methods as a relief to the burden on
conventional litigation. ADR has the potential to
provide such relief and has actually provided it in many
countries. It is, however, widely felt that the full
potential of ADR, arbitration in particular, has not been
realized
in India. Arbitration is particularly important in
The Conference is going to discuss new developments
India because it can offer a partial solution to the
in UNCITRAL Model Law on International
problems
of high cost and delays in the formal judicial
Commercial Arbitration and also the need for adoption
system and can benefit the formal system by reducing its
of United Nations Convention on Contracts for the
caseload. The practice of
International Sale of Goods
(CISG).
Arbitration is particularly important parties settling disputes by
in India because it can offer a partial reference to a person or
persons of their choice or
I am sure that there will be solution to the problems of high cost
private
tribunals was a
useful discussions and and delays in the formal judicial
common proposition in
deliberation in the working system and can benefit the formal
ancient
India.
system by reducing its caseload.
sessions of the symposium.
Warren E.Burger, former Chief Justice of the Supreme
Court of America in a 1984 address to the American
Bar Association lamented that “The entire legal profession has become so mesmerized with the
stimulation of the courtroom that we tend to forget that we ought
to be healers of conflicts. For many claims, trials by adversarial
contests must in time, go the way of the ancient trial by battle and
blood. Our system is too costly, too painful, …… As healers of
* Chief Justice High Court of Delhi
**the inaugral address delivered at the conference on
international (commercial aribitration and sale of goodsUNCITRAL perspective) held on october 18 2008 at new
delhi

1

In Civil Procedure Code of
1859 there was a chapter on arbitration. Thereafter
Arbitration Act, 1940 was enacted on lines of English
1889 Act. The 1940 Act did not have provision for
international commercial arbitration. India, being a
signatory to the Geneva Convention and New York
Convention, the Arbitration (Protocol and Convention)
Act, 1937 and Foreign Awards (Recognition and
Enforcement) Act, 1961 were enacted for
implementation of awards passed in States which are
signatory to the Geneva Convention and New York
Convention respectively.
The Act of 1940 was replaced by Arbitration and
Conciliation Act, 1996. The 1996 Act was designed
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primarily to implement the UNCITRAL Model Law on
International Commercial Arbitration and create a proarbitration legal regime in India. The Act was
introduced with much fanfare and it was believed that
the new Act would help to reduce overwhelming load
on Indian courts system. The model law encapsulates a
definite conception of the role of the court and it is a
minimal role. Section 5 of the Act of 1996 says “the
court should not intervene in the arbitration matters
unless it is provided for so there.” The evolution of law
has not been unfortunately matched by an evolution in
the judicial approach to arbitration because there seems
to be no change in the mindset of judges and lawyers.

“In India, however, the most common form of
arbitration is ad hoc arbitration. There are few institutions
which can provide arbitration facilities under their Rules.
Often, retired judges are appointed as arbitrators who, by
virtue of long tenures behind the Bench, have got
accustomed to tedious rules pertaining to procedure and
evidence. As a result, arbitrations become a battle of
pleadings and procedures, with each party trying to stall if
it works to their favour. [And, there may be a temptation
for arbitrators to prolong the arbitration to earn higher
"sitting fees".] Many arbitrators are not familiar with the
practice of arbitration or how to effectively conduct the
arbitral process.

Section 34, which provides for filing a petition for
Lawyers too, are often not trained in the law and practice
setting aside an award, gives limited jurisdiction to the
of arbitration and there is a tendency among them to
Court, but still we find
p ro l o n g a rb i tra ti o n s, seek
that there is a lot of The evolution of law has not been unnecessar y adjour nments,
interference by the courts u n fo r t u n at e l y m at ch e d b y a n sandwich arbitrations between
in arbitration disputes or evolution in the judicial approach to their regular court appearances,
arbitration awards.
If arbitration because there seems to etc., all of which add up to a lack of
delay is failing the Indian be no change in the mindset of judges s t a n d a r d s i n c o n d u c t i n g
judicial system, then and lawyers.
arbitration in India. This has
delays are also failing the
driven parties to opt for arbitration
arbitration forum. The
outside the country (adding to the
current practice is certainly a far cry from that
gravitational popularity of London and, increasingly,
envisaged by the objectives of the Act and the
Singapore as centres of international dispute resolution),
UNCITRAL Model Law.
or even go back to choosing litigation in Indian courts as a
`lesser evil'.”
The basic problem lies in the system of ad hoc
arbitration.
There is a tendency to grant
adjournments frequently and because of the pressure
from senior counsel appearing in the proceedings
hearings are generally held after court hours so that the
practicing in the court is not affected. Some arbitrators
are overburdened with cases and as a result long dates
are fixed for periods as long as six months.
In a strong criticism of the current practices
Mr.Pramod Nair in his article “Quo Vadis Arbitration
in India?” says that:

Another commentator, Meg Utterback, in his study
“Arbitration in India and China” has to say this:
“Indian arbitrations may suffer delay for a number of
reasons. Indian court custom is to argue in laborious
detail every aspect of the evidence, often over a
protracted series of hearing sessions. Senior advocates
and their solicitors have no incentive to speed matters
along and frequently will put other business first,
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meaning that hearings are scheduled outside the times
when the Indian courts are in session. This results in
evening or weekend hearings, often only a few hours
per session, with loss of continuity between the
sessions. This, too, results in extended hearings because
of the need to retread the same issues to refresh the
arbitrators' recollection about the facts and the
evidence. Finally, the arbitrators themselves often are
locked into the model of the Indian court system. They
are not interventionist and may allow hours of hearing
on spurious issues or refuse to impose necessary
restrictions on the parties and counsel to ensure that
the hearings progress at a reasonable pace.”

In a recent judgment in McDermott International
Inc. v. Burn Standard Co. Ltd. and others (2006) 11
SCC 181, the learned Judges observed:
“We are not unmindful that the decision of this Court in
ONGC had invited considerable adverse comments but
the correctness or otherwise of the said decision is not
in question before us. It is only for a larger Bench to
consider the correctness or otherwise of the said
decision.”
The position of law is summarized in para 52:

“The 1996 Act makes provision for the supervisory role
The problems have been compounded by repeated
of courts, for the review of the arbitral award only to
judicial interventions. Mr.Pramod Nair observed
ensure fairness. Intervention of the court is envisaged
while the Act bolted the front door and limited judicial
in few circumstances only, like, in case of fraud or bias
intervention to a few strictly defined instances, courts
by the arbitrators, violation of
have found means to break
“The 1996 Act makes provision for natural justice, etc. The court
down the back door.
the supervisory role of courts, for the cannot correct errors of the
review of the arbitral award only to arbitrators. It can only quash
In ONGC v. Saw Pipes
the award leaving the parties
ensure fairness.
Ltd. the Supreme Court
free to begin the arbitration
interpreted the term “public
again if it is desired. So,
policy of India” in the widest possible manner and
scheme of the provision aims at keeping the
interpretation of this expression has made the scope of
supervisory role of the court at minimum level and this
challenge even wider than what it was in the Act of
can be justified as parties to the agreement make a
1940. Every award is now challenged in court taking
conscious decision to exclude the court's jurisdiction by
shelter of the broad observations made in Saw Pipes
opting for arbitration as they prefer the expediency and
case. Likewise, the 7 Judge Bench judgment of the
finality offered by it.”
Supreme Court in the case of SBP & Co. v. Patel
Engineering Ltd. overruled the Constitution Bench
In 2003 the Law Commission had made a report
judgment in Konkan Railway and held that the power to
suggesting various changes in the Act. Some of the
appoint an arbitrator is a judicial power and not an
measures suggested by the Law Commission, which had
administrative one as giving rise to various facets of
the effect of enhancing the role of the courts, were not
litigation insofar as appointment of arbitrator is
certainly desirable.
But some of the other
concerned. The court is now called upon to decide
recommendations like fixing time limit for passing the
various issues raised like existence of arbitration
award and introducing fast track arbitration were
agreement, limitation and so on and so forth and
commendable. Law Commission recommended one
thereby resulting in delays in initiation of arbitral
year's time for passing the award and if any extension
proceedings.
was granted, the parties and the arbitrator will have to
disclose their state of work already done, the reasons for
3
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delay, the conduct of the parties or its lawyers, manner in
which the proceedings were conducted, the further work
involved, the amount of money already spent by the
parties and the fees and expenses paid to the arbitrator. It
was suggested that the arbitral tribunal should have power
to pass peremptory orders fixing time for compliance, the
time limits for filing of claims or defences of the
occupants. Another important suggestion was of course
for fast track arbitration. The report seems to have been
shelved and today the arbitration proceedings are almost
becoming mirror image of civil courts.

All these are provided for transparency, reliability and
familiarity to the arbitration and quicken its process in
India.
There are several advantages of institutional arbitration.
For instance:
(i) Availability of pre-established rules and procedures
which assure that arbitration will get off the ground
and proceed to conclusion with dispatch;

(ii) Administrative assistance from institutions providing
The need of the hour is institutionalization of arbitration
a secretariat or a court of arbitration;
in India, along the lines suggested by the Parliamentary
Standing Committee Report, which is now long over due
(iii) Lists of qualified arbitrators;
and can help to revitalize commercial arbitration in India.
The report highlights that there is an absence of
accountability to arbitrators,
(iv)
Appointment of
huge pendency of cases, no T h e n e e d o f t h e h o u r i s
arbitrators by the institution,
rules as to who can be institutionalization of arbitration in
if required;
appointed as arbitrators or India, along the lines suggested by
regarding their fees, time limit t h e P a r l i a m e n t a r y S t a n d i n g
(v)
Facilities and support
for making an award and Committee Report, which is now long
service
for arbitration; and
consequences of not making an over due and can help to revitalize
commercial arbitration in India.
award within the time limit.
(vi)
An established format
with a proven record.
The Committee has recommended setting up of an Indian
Arbitration Commission, presided over by the Chief
There is a need to evolve a fast track mechanism in India
Justice of India, along the lines of Institute of Chartered
for
commercial matters, so that costs do not escalate owing
Accountants of India, Bar Council of India, etc. The
to delay.
Arbitration Commission would have the powers to grant
accreditation to the professional institutions, which come
forward to render services in the field of institutional
Lastly, there is a need to curb the tendency on the part of
arbitration. Such institutions would in turn frame its rules
the courts to intervene in arbitral awards. Section 5 of the
governing appointments, fees, conduct of arbitrators,
Indian Arbitration and Conciliation Act envisages party
delays, etc. Enrolment of arbitrators as members of such
autonomy and non-intervention of the courts in the
institutions would be made mandatory. Possible
arbitral process. It also clearly provides that no judicial
consequences suggested by the Standing Committee for
authority will intervene except were so provided. There is
arbitrators guilty of not disposing of the case within the
also a need to ensure that the petitions challenging the
time limit were withdrawal of fees and blacklisting.
awards shall be disposed of expeditiously in any event

4
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within six months.

2006. In particular Articles 17A to 17J in Chapter IV A
relating to interim measures and preliminary orders are
important. The amendment envisages conferment of
The process of change must begin in our minds. There is
comprehensive
power to arbitral tribunal to order interim
a need for a change in the mindset of the lawyers and
measures. Under Article 17 B preliminary orders can be
parties to arbitration. The basic purpose of arbitration is
passed.
Article 17 E provides for provision of security.
to bring about cost effective and speedy resolution of
Most important is Article 17 H that provides for
disputes. Therefore, neither the parties, nor the lawyers
recognition
and enforcement of interim measures.
concerned, nor the arbitrators appointed by the parties
Interim measures issued by an arbitral tribunal shall be
should enter the fray unless
recognized as binding and,
and until they are in a position
T h e a m e n d m e n t e n v i s a g e s unless otherwise provided by the
to accept and respect this
conferment of comprehensive power arbitral tribunal, enforced upon
fundamental premise. The
to arbitral tribunal to order interim application to the competent
tendency to ask for and grant
measures.
court, irrespective of the
frequent adjournments, which
country in which it was issued.
has already affected the court
This
is
subject
to
the
provisions
of Article 17-I, which
system, should be drastically curtailed, if not done away
provides limited grounds for refusing recognition and
with completely. The lawyers should not accept a brief
enforcement.
Article 17 J is equally important, which
before arbitrator unless they are in a position to give full
speaks of the court-ordered interim measures and
commitment to the case. Equally, it is the duty of the
provides:
arbitrators that they do not take on more work than they
can handle. Arbitrators having full freedom to regulate
their own procedure so long as it is in consonance with
the principles of natural justice, should therefore, ensure
that they make themselves available for the required
amount of time. It is only they who can inspire and ensure
that the proceedings are disposed of expeditiously and in
a time bound manner.
Lastly, I may make a brief comment on the amendments
to UNCITRAL Model Law which have been adopted in

5

“A court shall have the same power of issuing an interim
measure in relation to arbitration proceedings, irrespective
of whether their place is in the territory of this State, as it
has in relation to proceedings in courts. The court shall
exercise such power in accordance with its own
procedures in consideration of the specific features of
international arbitration.”
I thank the organizers for giving me this opportunity to
address this distinguished gathering.

IMPORTANCE OF CONSTRUCTION LAW

house that builder shall be put to death”

Kirty Dave*

1. Introduction:

2.2. Even in the year 20 BC when Vitruvius wrote a 10
volumes treatise on construction, he wisely advised
Caesar Augustus that architects should learn principles
of law so that:
Before they begin upon buildings, they may be
careful not to leave undisputed points for the
householders to settle after the works are finished,
and so that in drawing up contracts, the interests of
both employer and contractor may be wisely
safeguarded. For if a contract is skillfully drawn,
each may obtain a release from the other without
disadvantage.

1.1. In order to evaluate various cases, as decided by
Courts and Tribunals, it is necessary to be conversant
with present day Construction Law. When one talks
about Construction Law, he is greeted with raised
eyebrows wondering what this new branch of law it
could be. Particularly in this society, we use this term of
'Construction Law' very
2.3.
Drafters of
rarely.
contracts
of
Adhesion such
Construction law is not just the
1.2. Construction law is not contract law, but so much more. It is as constructions contract
just the contract law, but so made up of host of legal principles, need to honour this age old
much more. It is made up of T r a d e c o n t e x t a n d i m p l i e d principle of Equity. With
introduction of coinage /
host of legal principles, Trade obligations.
money from Seventh
context and implied
Century
B. C., contractor's
o b l i g a t i o n s. “ T h o u g h
defaults
are
being
redressed
through
monetary
general principles of contract law are applied to the
compensation.
construction contracts…… they are applied under
different operative conditions”. (Paul Harderman, Inc.
The philosophy of compensation in context of contract
v. Arlcansas Power and Light Company, USA, 1974).
has been progressively refined. German Civil Code
Construction Law as referred in the same judgment is a
Article 138 reads:
“separate breed of animal”. In India we have yet to
start learning to use the phrase “Construction Law” for
“Contract could be void whereby a person profiting
the law that may interpret Construction Contracts and
from distress, irresponsibility or experience of
their obligations and remedies.
another..…”

2. History Of Construction Law
2.1. There were stringent construction laws codified by
Hammurabi, King of Babylonia 3800 years back.
“If a builder built house for a man and does not make
its construction firm and the house which he has
built collapse and cause death of the owner of the

2.4. Elmes published a book on this jurisprudence in
1827. French Law of Engineering was published in
1879. The preface of monumental treatise on Law of
Construction by John Cassan was signed on 15th
September 1897 listing over 5000 case laws answering
901 different topics of Construction Contract. (John
Wiley & Sons)

*Techno Legal Conusltant, Mumbai
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3. Indian Contract Act:

This may not be considered as cardinal breach because
of 'wide open eyes'

3.1. The first codified law in modern times has been the
Indian Contract Act 1872. As far as it may affect
construction contract, there has been only one
amendment over these 136 years i.e. amending Section
28 to accommodate forgetfulness of Governmentas employer to enforce contract of Bank Guarantee by
availing longer period (30 years) to initiate suit for
recovery and also to provide shorter period for
contractors to have reference to Arbitration.

3.4. The whole set of 'Reciprocal Promises'
(Section 52, 53, 54 ), which is the string that runs
through beads of promises between Contractor and
Employer may be snapped with an Exclusion clause
and the Contractor may not be entitled to any
compensation. Basic facilities for performance by
Contractor as Employer's obligations (Section 67), can
be excluded by a simple exclusion clause All these
together with inappropriate interpretation of several
Doctrines of Construction Law create lot of
inconsistency and uncertainty about the outcome of
construction litigation. Let us review few important
provision in Construction Contract and review
Contract Law.

3.2. During this period, other nations have passed
number of statutes, like Unfair Contract Terms, 1977
U.K., Statues of Fraud, Repose, False Claims Act
and Unconscionability as provided in UCC, USA.
and almost over hundreds of regulations to govern
construction. We recognized unequal bargaining power
4. Important Aspects of
in matter of Contract of Adhesion AIR 1986 SC 1571
Construction Contract and Law:
Central Inland Water Transport Corporation Ltd
vs. Brojo Nath Ganguly. The ratio does not apply to
4.1. Time as Essence & Extension of Time
Construction Contracts. Whole host of category of
unconscionable clauses is enforceable as we have
4.1.1. It has to be appreciated
carved out doctrine of
that Construction Contracts
“Wide Open Eyes”, where Even mandate of law like segregation s t i p u l a t e a d a t e o f
every statement in contract is of considerations on basis of being completion. This provision is
enforceable. Compare this lawful or otherwise, under Section 23 like a unicorn about which we
can be flouted by this doctrine of know but no one has seen it.
with US law
'wide open eyes.'
In very rare circumstance,
“any provision contained
o
ur contracts can be
in any public construction
completed
in
stipulated
time. This requires an
contract that purports to waive, release or
extension
to
be
granted
to
revalidate the contract.
extinguish the right of a contractor to recover cost
Employer seems to believe and courts do not frown
or damages for unreasonable delay……. shall be
that
such extension of time though is an alteration /
void and unenforceable as against public policy”
amendment to the contract can be done without
consent of Contractor Section 62 of the Indian
(Blake construction co Inc vs. U O Sewage
Contract Act. Risk is one gets unreasonable and often
Authority Virginia)
absurd extension.
AIR 1986 Karnataka 14
3.3. Even mandate of law like segregation of
Venkateswara Minerals vs. Jugalkishore
considerations on basis of being lawful or otherwise,
Chiranjitlal Firm and AIR 2002 SC 2437 Build
under Section 23 can be flouted by this doctrine of
India Construction System vs. Union of India make
'wide open eyes.' The Employer may reserve the
a good study in contract.
right to reduce the scope and even withdraw to perform
the promise wholly, without being liable to compensate.
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4.2. Levy Of Penalty / Liquidated Damages:
4.2.1. The well laid law in case of LD by five Bench in AIR
1963 SC 1405 Fateh Chand vs. Balkrishan Dass has
got eroded or confused or mis-understood by recent
judgement of SAW Pipes (2003) 5 SCC 705 ONGC vs.
Saw Pipes Today Employers and many courts seem to
believe that the provision of L.D. is deemed agreement on
correct estimate of damage for delay and could be
recovered without proof of damages. On Employer side,
one cannot be permitted to recover delay damage in excess
of damage and required to be proved. AIR 1962 SC
1314 Chunilal Mehta vs. Century Spinning Mills.
4.3. Excepted Matters:
4.3.1. The next issue creating untenable jurisdictional
constraints is the excepted matters and the Employers
choose to make even the act of termination and cardinal
breaches as excepted matters.

Supreme Court on Contracts of Adhesion in Brojo Nath
Ganguly case AIR 1986 SC 1571 Central Inland Water
Transport Corporation Ltd vs. Brojo Nath Ganguly
does not apply to Construction Contract.
4.4.2. Let us take few examples of certain terms as picked
up from the Government contracts full of Risks.
Kokan Railway Corporation Limited Clause No. 15.4

FORFEITURE OF SECURITY DEPOSIT:
Whenever any claim against the Contractor for the payment of a sum
of money arises out of or under the contract the Corporation shall be
entitled to recover such sum by appropriating part or whole of the
security deposit of the Contractor
Clause No. 21.5
Meaning and intent of specification and drawing:

--to the Chief Engineer who shall have the power to correct any errors,
4.3.2. No Court in India questions as to how an essential
omissions
or discrepancies, in the specifications, drawings,
issue like termination of contract and thereby its
classification of work or materials and
consequences could be taken
out from adjudication process The mandate of law under Section 28 whose decision in the matter in dispute
as Excepted matter. To enlarge of Arbitration and Conciliation Act, or doubt shall be final and conclusive.
its ambit by saying that any 1996 that the Arbitrator will decide in There became 'Excepted Matters'
clause that indicates a decision accordance with the terms of the Clause No. 60.1
of an Engineer / Employer as contract.
final is an excepted matter may
Right of corporation to
not leave most of disputes to be
determine contract:
decided by Arbitral Tribunal. In this context, it is
The Corporation shall be entitled to determine and terminate the
interesting to note that the word 'finality' renders a matter
contract
at any time should, in the Corporation's opinion, the cessation
excepted 2002 (4) SCC 45 General Manger Northern
of
work
become necessary owing to paucity of funds or from any other
Railway vs. Sarvesh Chopra. List of excepted matters
cause whatsoever without any compensation.
is left to drafter's whims and there is no mechanism of law
to deal with such a list.
This is a case of 'Illusory Consideration' a doctrine not
appreciated
by Indian Construction Law inspite of Sec 23
4.4. Exclusion Clauses:
of Contract Act 1872 to enable us to endorse this doctrine.
4.4.1. As if the excepted matters were not enough to
4.5. Drawings And Design
shrink 'Reference', for adjudication, we have the mandate
of law under Section 28 of Arbitration and Conciliation
4.5.1. Coming to the drawings and designs as supplied by
Act, 1996 that the Arbitrator will decide in accordance
the Employer, it is interesting to know law laid down by
with the terms of the contract. The Court hardly finds any
Mumbai High Court as reported in AIR 1994 Bom. 48
term in contract as unconscionable and exculpatory i.e.
State of Maharastra vs. Saifuddin Mujjaffarali Saifi
unenforceable or unfair. The excellent judgement of
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“There is no room for any implied undertaking by
the employer that the completion in accordance with
the design or specification is possible or practical"
4.5.2. Let us compare this with internationally
acknowledged Spearin doctrine (United States Vs
Spearin, 248 U.S. 132 (1918)whereby it is the
obligation of designer to own its mistakes and thereby
compensate the contractor.
“If the contractor is bound to build according to
plans and specifications prepared by the owner, the
contractor will not be responsible for the
consequences of defects in the plan and
specifications.”
4.6. Site Inspection Clause

conditions and contractors load their offers due to uncertain
risk. It is fair that the risk be evaluated properly. Contractors
should be asked to quote for reasonably foreseeable situation.
In the event of change to anticipated conditions, an equitable
adjustment in price has to be available. However, Exclusion
clause is usually respected.
4.8. Bank Guarantees and Warranties
4.8.1. The greatest risk one can have for Bank Guarantee is
that it does not require any explanation from the Employer to
encash the same. Unfortunately, even in mobilization
advance, Courts do not appreciate that it is only the balance
amount unpaid that could be recovered and so there is
nothing wrong in allowing the Employer to recover the whole
amount of the Bank Guarantee. For Courts, it is at par with “ I
owe you” Promissory Note. Today Bank Guarantees worth
over Rs.10,000 crores lie locked up in litigation.

4.6.1. In recent time, we have growing concern on
interpretation of law related to Site Inspection. Courts
4.8.2. Let us examine this situation in the spirit of what
having not made clear distinction, the Site Inspection is
Supreme Court itself laid down in famous case of
mis-interpreted as site investigation. 'Doctrine of
Thippareddy AIR 1987 SC 1359 The Executive
Superior Knowledge' is yet
Engineer Thungabhadra
to be appreciated in our Contractors should be asked to quote Reservior Divison Munirabad
Construction Law.
for reasonably foreseeable situation. vs. Thippa Reddy In case of
Bank Guarantee, Employer can
4.6.2. The drafter of contract
be a judge in his own cause. One
expects a limited, superficial
cant be judge in one's own cause. It is unfair to distinguish
inspection of site. This is evident from the fact that a
between cash-deposit and Bank Guarantee.
short period is available between the last date of sale of
tender and the submission of bid.
4.9. No Claim Certificate
4.7. Differing Site Conditions (D.S.C.)
4.7.1. The most risky latent condition in construction is
the unknown sub-surface. The claims arising out of this
situation are called “Differing Site Conditions (or
D.S.C.). There are two types of DSC claims.


TYPE-1: The subsurface or latent physical
conditions at the site differ materially from those
shown in the contract.



TYPE-II: Contractor encounters unknown or
unusual physical conditions differing materially
from those ordinarily expected.

4.9.1. Law generally favours doctrine of Coercion /
Economic Duress and our courts generally favour to give
Arbitration on merit 2007 Arb W.L. J (11) SC Ambica
Constructions vs. Union Of India The risk is to leave such
preliminary issue of Arbitrability to named and fictitiously
neutral Arbitrator. Should he reject, one may be in for long
litigation in court under sec 37 (2) (a) of Arbitration and
Conciliation Act. Though only one appeal is allowed,
reference to Supreme Court is not ruled out. Arbitration must
be permitted subject to cost being awarded if the reference is
not sustained. Some Govt Employers insist on affidavit of
No Claim Certificate before paying Final Bill of their choice.
4.10 ADR And Arbitration Procedure:

4.7.2. There have been smart moves on both sides to beat
the risk. Owners progressively disown risk of sit
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Resolution' culture.
In perspective of historic
6. Tarapore Vs. Cochin Shipyard
background it does not appear possible for ADR to
(1984)
succeed as any bureaucrat Engineer would find it difficult
to accept findings of neutrals if the choice is given. For
6.1. We have had excellent “Doctrine of Bid Parameters”
him, it is only the decree from Court that can put final seal
laid down in Cochin Ship Yard case (1984) 2 SCC 680
of authority after exhausting entire Appellate Mechanism.
Tarapore Co vs. Cochin Ship Yard Ltd whereby in
This explains why invariably Arbitration Award is
event of bid parameters being vitiated, the enforceability
challenged. In this culture of Arbitration we have made
of
contract is questioned. As a matter of fact, the
mess by misinterpretation of 'neutrals', 'developing wrong
judgement has the essence that the portion vitiated by
procedures', 'introducing witnesses', 'ignoring trade
distortion of bid parameters becomes otiose. This law was
practices'. Our named 'Neutral' is fully dependent on
distinguished by distinction that it would not be so if a term
Employer / Owner and impartiality is a rare virtue. The
in
contract excludes any compensation for rise in prices.
Arbitration by a Tribunal fully constituted of Judges and
AIR 1988 SC 1166 Continental Construction Ltd. Vs.
matter contested by Counsels with no technical
State of Madhya Pradesh. Exclusion clause scored over
background has yielded results, which the Construction
Excellent law.
Fraternity finds it difficult to reconcile with. Matters
related to delay and technique of analyzing impact on
6.2. We had thereafter the floodgate opened cruelly against
various accounts is hard to be appreciated by Tribunal not
the
descent right of the contracting fraternity to claim such
trained in the Construction Claims. Analysis of effect of
adjustment
through series of judgements, AIR 1992 SC
Delay by owners on a Bonus clause through Net-work
232
Associated
Engs. Co. vs. Govt. of Andhra Pradesh
analysis is intricately a technical matter where Engineers
and another AIR 1997 SC 980
need to help Lawyers / Judges
New
India Civil Electors Pvt.
to decide the matter fairly. “Doctrine of Bid Parameters”
Ltd.
vs. .ONGC, AIR 1999
Disputes to handle, question of
SC
3627
Rajasthan State
additional quantities Vs
Mines & Minerals Ltd. Vs.
additional work, deviation Vs. extra item, variation
Eastern
Engineering
Enterprise
& Another denied
Vs. change orders is another area which consumes lot of
equitable
adjustments.
In
recent
years,
damage estimated to
time in reaching clarity of concept. On top of it, the word
over
Rs.20,000
crores
were
denied
to
contractors,
when the
“neutral” is not properly enforced by Courts in
prices of steel and cement went up. The Employer got
interpreting, enforceability of Arbitration Agreement.
enriched
at the cost of contractors. The courts could not
Whole lot of excepted matters remains un-adjudicated as
help
the
contractors, because the doctrine of Bidlitigation is tardy, clumsy and time consuming. It is in this
parameter
was
already destroyed.
background that I want to discuss few cases indicating
how construction fraternity feels dissatisfied with the
7. K.N Satypalan Vs. State of Kerala
outcome of Dispute Resolution Mechanism and the role
(2007)
of Court therein.

5. Case Studies:
There are many cases related to above areas where
Construction Law has serious conflicts with interpretation
of our Contract Act. I would like to touch three cases
briefly good, bad, worse.

7.1. It is rarely that we find some judgements which ignore
such unfair conclusions of law and reiterate what is true
about damage. To cite the recent example, in 2007 Arb
W.L. J (1) SC K. N. Satyapalan Vs. State of Kerala, the
Supreme Court allowed compensation even though the
contract clearly excluded payment for escalation, payment
for dumping site not being available and payment for
inconvenience caused by anti-social elements. However, in
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matter of eleven days thereafter, in a judgement 2007
Arb. W.L. 99 (SC) Ramnath Vs Union of India
published in the same report, a few pages after asserts
that the Arbitrator is not permitted to go beyond
four corners of the contracts and thereby implied that
even unfair and unconscionable contract need be
enforced and no escalation and claims expressly barred
be awarded in contract of Adhesion

8. Mc. Dermott International Inc. vs.
Burn Standard Co. Ltd (2006)

Mumbai High Court. I represented Claimants for disputes
to recover dues from Owners. Owners came to respond
with like amount of Counter claims. After a few months,
Owner approached consumer forum and obtained decree
for the amount demanded, which inspite of reference to
Supreme Court was to be paid. Finding of consumer
forum is independent and can processed irrespective of
reference to Arbitration. The issue who is right or wrong
and to what extent stood decided by order of Supreme
Court. The Mumbai judge, the Arbitrator wondered what
was left out for him to decide. Res judicata steam rolled the
reference!! In a matter related to Govt. of India in
Karnataka, Govt. succeeded in having ex-parte decree for
deposits pending Arbitration and again a former Judge of
the Karnataka High Court had nothing to streamline in the
matter.

8.1. Courts have insisted for proof of damages in case
of claims except for “Loss Of Profit” where the trade
practice has been accepted as basis. Law of damage in
construction is being appreciated at the pace
pathetically slow. It is with a degree of satisfaction that
11. Need For Supporting Enactments:
since 18 years after a Paper was presented at National
Arbitration Seminar, Supreme Court has appreciated
In Arbitration it is time to have
suggesting Echley Emden
and similar Formula and Ideally Construction Disputes need to some statute on lines of those in
a l l o w e d H e a d o f f i c e be resolved through Institutional USA for 'Fraudulent Claims'. In
Mumbai, in a matter to collect
overheads to be computed. Arbitration.
consultancy
fee of 3 to 4 crores,
2006(2)ALR 498 SC Mc.
the Municipal Corporation
Dermott International
brought
counter
claims
of
1800 crores of which not a rupee
Inc. vs. Burn Standard Co. Ltd The claims related to
was
Awarded.
'Acceleration' 'Loss of Productivity' are even today, not
appreciated. Analysis of delay damage, D.S.C. claims is
LASTLY
an unheard avenue in our Construction Law cases.

9. Project Engineers vs. Govt. Of
Maharashtra
9.1. I have no answer to certain situations, where for
appointment of Arbitrator one goes to court in the year
1989 and the matter through clumsy proceeding ends in
a writ yet to be decided in 2008. The period of waiting
has been 20 years. In Arbitration between a contractor
and Govt. of Maharashtra for Koyna Project where
application for appointment of Arbitrator in 1966 was
disposed off in 1993!

10. Arbitration Vs. Consumer Forum
10.1. I faced very strange situation in midst of a
construction Arbitration before a former Judge of
11

Unless Construction Law is recognized as a distinct
field of law, the mess and confusion will continue In the
field of construction litigation and to an extent it can be
mitigated by composite tribunal of Engineers and
Lawyers. Courts should encourage invitation to
engineers to evaluate trade practice, norms,
conventions and interpretations.
Ideally Construction Disputes need to be resolved
through Institutional Arbitration.
It is time we consider introducing artificial intelligence
(AI) for resolution of various construction disputes with
aid of computers, particularly at lower judiciary level.
We must have 'Technology and Engineering and
appropriate laws courts'.

EFFECTIVE INTERPRETATION OF
DEFECTIVE ARBITRATION CLAUSES:
an International Approach

Mala Sharma*

As a matter of law, existence of arbitral tribunal
jurisdiction is dependant on the validity of the
arbitration agreement. Therefore, a valid arbitration
must be preceded by a valid arbitration agreement[2]
(which may be incorporated in the form of a clause).

The interconnection between a valid arbitration clause
The need to construct a defect-free arbitration clause
and jurisdiction of an arbitration tribunal is imperative
arises from the verity that a valid arbitration clause is
because the existence of the arbitral tribunal's
necessary to determine the jurisdiction of an
jurisdiction decides whether the parties are bound by
arbitration tribunal. The existence of the arbitral
the resulting award or not.[3] Therefore the question of
tribunal's jurisdiction decides whether the parties are
the recognition and enforcement of arbitral award is
bound by the award or not and hence is the importance
allied to the validity of the arbitration clause. Under
of the arbitration clause. This article in Section I
UNCITRAL Model Law[4] (which has played an
elaborates the need for drafting a valid arbitration
enormous role in shaping international arbitration in its
clause (for the purpose of this article, only bilateral
present form), and the New York Convention on
contracts are considered). Section II deals with the
Enforcement and Recognition of Arbitral Awards[5]
requirements of formal validity of an arbitration clause
(which has played a critical role in securing the
and factors which makes an arbitration clause
enforceability of international arbitration agreements
pathological. Section III
during the past several
enumerates the perspective
decades[6]),
absence of the
change from restrictive to The interconnection between a valid jurisdiction of the tribunal is
effective interpretation of arbitration clause and jurisdiction of an important ground for
arbitration clauses. Section an arbitration tribunal is imperative setting aside the award and
IV explains the necessity of because the existence of the arbitral refusing enforcement and
common intention of the tribunal's jurisdiction decides recognition.[7]
parties and the principle of whether the parties are bound by the
effective interpretation to resulting award or not
Therefore the drafting of an
sustain the validity of
arbitration clause, which
defective arbitration clauses.
serves as a foundation for an
arbitration, requires utmost caution at all the three levels
Section I: The need for the perfect
of concerns, i. e., first, the essential elements of the
arbitration
clause, which must be incorporated for the
clause
clause to be valid. Second, the generally recommended
additions which may be the specific requirement of the
An arbitration clause is the source or title from which
parties and last, some tailor made adaptatations to meet
the agreement to arbitrate disputes or differences
peculiar situations.[8]
arises. A valid arbitration clause is of supreme
importance because it not only determines the
Section II: Formal validity of an
jurisdiction of the tribunal but also ousts the
arbitration clause
jurisdiction of the national courts.[1] Moreover the
arbitration clause creates a set of rights and obligations
to amicably settle disputes through mutual dialogue.
International standards prescribe that for an arbitration
agreement to be valid, it must meet certain
* Student Law College, Bangalore University,
Bangalore, Karnataka, India
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requirements. As a consequence, the legal rules
governing the validity of international arbitration
agreements are of great practical importance.[9] The
requirements under both the instruments are as
follows:

the dispute may arise out of a defined legal relationship,
the subject matter may be arbitrable, the parties may be
competent to contract and the clause may be valid
under the lex arbitri) yet be considered pathological.
Pathological clauses denote arbitration agreements, and
particularly arbitration clauses, which contain a defect
or defects liable to disrupt the smooth progress of the
(a) That the agreement should be in writing.
arbitration.[17] Arbitration agreements can be
(b) That it should deal with existing or future disputes.
pathological for a variety of reasons.[18] The reference
to an arbitration institution may be inaccurate or totally
(c) That the disputes should arise in respect of a
incorrect[19], the agreement may appear to allow
defined legal relationship, whether contractual or
submission of disputes to arbitration to be
not.
optional[20]; it may contain a defective mechanism for
(d) That the dispute should concern a subject matter
appointing arbitrators, for example, the chosen
capable of settlement by arbitration.
appointing authority refuses to perform that
function[21] alternatively, the agreement might itself
These four positive requirements of a valid arbitration
appoint arbitrators who have died by the time the
agreement are laid down in Article II 1[10] of the NYC.
dispute arises.[22] The agreement may impose
The first three are also contained in the MAL Article
impracticable conditions for the arbitral proceedings
7(1).[11] Another two requirements are added by the
(such as unworkable deadlines), or provide that certain
provisions of Article V 1 (a)[12] of NYC, which are
issues (such as the validity of the contract) are not to be
also found in the MAL Article 34(2)(a)[13] and 36
dealt with by the arbitrators, despite the fact that such
(1)(a)(i)[14] mainly relate to the legal capacity of the
issues are closely related to the dispute which the
parties and the validity of the arbitration agreement
arbitrators are called upon to decide. Another example
under the law to which the parties have subjected it to.
is an agreement that permits an appeal from the award
before national courts in cases where the subjectThough much has been written on arbitration clauses, it
matter is international.[23] Therefore pathological
is often one of the elements to which enough attention
clauses might lead to litigation making the dispute
is not given in a commercial
resolution process more time
contract. As a result of
consuming
and expensive
which, the “null, void, T h e p r i n c i p l e o f e f f e c t i v e which will defeat the very
inoperative, incapable of interpretation helps to do away with purpose of incorporating an
being performed” arbitration the unintended lacuna created in the arbitration clause. Various
a g r e e m e n t s a r e q u i t e arbitration clause.
scholars like Jens-Peter
frequently seen in contracts.
Lachmann, Karl Heinz
Sometimes it is assumed that
Schwab, and Gerhard Walter
at the time of contracting, the parties usually are acting
opine that it is simply injudicious to introduce an
in the spirit of cooperation and goodwill, and they do
arbitration clause whose contents have not been
not desire to focus on the unpleasant prospect of a
checked in depth. Hence factors like inadequacy,
dispute. Even to discuss the subject may be construed
vagueness, ambiguity, equivocation and insufficient
as an unfriendly gesture and generate suspicion.[15]
specification of the arbitral institution may invalidate
the clause. Accordingly clauses like “in case of
The defect in the arbitration clause may relate to the
arbitration, the Rules of Arbitration shall apply...” is
requirements mentioned above, but in most cases
insufficient to create reliable arbitral jurisdiction.[24]
problems arise due to faulty drafting of the clause.
Further, an agreement for reference to dispute under
Negotiators, especially corporate officers and counsel,
the rules of Tribunal of Arbitration, Bengal Chamber
are generally well versed in the subject matter of their
of Commerce or Indian Chamber of Commerce is
business contract, but rarely master the same skills
vague and uncertain, as there is no reference to any
when it comes to drafting arbitration clauses.[16] For
particular individual or body by the agreement.[25] To
example an arbitration clause may meet all the above
mentioned requirements (i.e., the arbitration agreement
may be in writing to arbitrate existing or future disputes,
13
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be valid and enforceable, the terms of an arbitration
agreement must be clear and certain.[26] However,
sometimes the parties to a commercial contract
incorporate terms in an arbitration clause which they don't
intend to adhere to, alternatively they exclude terms which
they intend to fulfill. To overcome such cacophonous
situations, international commercial law favours effective
interpretation of arbitration clause. The principle of
effective interpretation helps to do away with the
unintended lacuna created in the arbitration clause.
However, such a broad and liberal interpretation has not
always been preferred. The following section analyses the
process and growth of the principle of effective
interpretation, following which the principle is explained
in detail.

uncertainty, held that the Arbitration Law was
constitutional.[32]

During the 1920s, the signing of the Geneva Protocol and
Geneva Convention, the enactment of the Federal
Arbitration Act[33] in the United States, and the founding
of the International Chamber of Commerce's arbitration
facilities in Paris signaled important changes in national
and international attitudes towards arbitration.[34] The
FAA was strongly supported by the business community,
which saw litigation as increasingly expensive, slow, and
unreliable.[35] The drafting of the New York Convention
(in 1958) and the promulgation of the UNCITRAL
Arbitration Rules (in 1976) coupled with promulgation of
the Model Law on International Commercial Arbitration
marked important advances in international acceptance of
Section III: Journey from 'restrictive'
arbitration as an alternative means of dispute resolution. In
fact some scholars preferred to call it 'amicable dispute
interpretation to 'effective'
resolution'. In other parts of the world where
interpretation of arbitration clause
liberalization, globalization and privatizations became the
mantra in 1990s, also viewed arbitration as an effective
means of resolving disputes. Ever since the aboveThere was a phase in history when arbitration agreements
mentioned
instruments came into existence, arbitration
were looked upon with mistrust and suspicion.
agreements
came to be given effective interpretation.
Legislatures and courts in many nations treated arbitration
Though
some
scholars point out that 'neutral'
agreements
both domestic and international as
interpretation
of
an arbitration clause may be equally
unenforceable.[27] Historically,
efficacious, however 'proU.S. and English courts held
arbitration'
approach is certainly
that agreements to arbitrate Since the doctrine of effective
the
more
adhered to. The
were revocable at will[28], interpretation is based on the
journey
from
restrictive to
because they “ousted” courts intention of the parties, it becomes
effective
interpretation
not only
of jurisdiction contrary to exceedingly necessary that the
highlights
a
pro
arbitration
bias
public policy.[29] This grudging parties actually 'intend' to arbitrate
but
also
lends
a
forceful
effect
to
approach towards arbitration as laid down in the contract
ensuants
of
the
expressed
will
agreements reflected a variety
of both the parties. Since the
of other factors, including
d
octrine of effective
skepticism about the adequacy and fairness of the arbitral
interpretation
is
based
on
the
intention of the parties, it
process, and suspicions that arbitration agreements were
becomes
exceedingly
necessary
that the parties actually
often the product of unequal bargaining power.[30] This
'intend'
to
arbitrate
as
laid
down
in
the contract.
was true of many other countries as well. Many developing
states particularly in the Middle East, Latin America and
Section IV: Common intention and
Africa took the position that international arbitration
agreements were contrary to national interests and
principle of effective interpretation
invalid.[31] For example the Constitution of Brazil
provided that citizens have an absolute right of access to
Arbitration agreement is the manifest expression of the
the courts. Brazil adopted an Arbitration Law based on the
parties'
intention and consent to arbitrate their disputes.
principles of the UNCITRAL Model Law in 1996. That
International
commercial arbitration is ordinarily based on
Law gave parties the right to agree irrevocably to binding
the
parties'
voluntary consent to arbitrate their
arbitration of commercial disputes, and thus, in effect, to
disputes.[36]
The
authority of the tribunal to carry on the
waive their constitutional right to sue. It was not until 2001
process
of
arbitration
and to decide the substantive rights
that the Supreme Court of Brazil, after years of
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of the parties is derived from the consent of the parties.
arbitration, courts will still compel arbitration. Therefore,
That is why it is necessary that the tribunal has to be
even if the interpretation of the arbitration agreement does
constituted either by the parties or by the method to
not lead to an unequivocal conclusion with regard to the
which they have consented. The parties should be ad
meaning of the agreement that would not necessarily
idem[37] regarding the arbitration clause and as a matter
render the arbitration clause invalid.[46] This is more so
of law it must be accepted by the parties in the same
because the NYC under Article II incorporates a strong
sense.[38] When inserting an arbitration clause in their
presumption to give effect to the parties' intention to
contract the intention of the parties must be presumed
arbitrate in cases where an arbitration clause is incorporated
to have been willing to establish effective machinery for
in a commercial contract. Courts in most major trading
the settlement of disputes covered by the arbitration
states have interpreted Article II in an avowedly “proclause.[39] Since an arbitration agreement is commercial
enforcement” fashion.[47] In the words of the U.S.
document between parties, it must be interpreted so as to
Supreme Court:
give effect to the contract (agreement) rather then to
invalidate it.[40] Accordingly, where a clause can be
“the goal of the Convention, and the principal purpose
interpreted in two different ways, the interpretation
underlying American adoption and implementation of it,
enabling the clause to be effective should be adopted in
was to encourage the recognition and enforcement of
preference to that which prevents the clause from being
commercial arbitration agreements in international
effective.[41] This is called the principle of effective
contracts and to unify the standards by which agreements to
interpretation. It has been upheld in many arbitral
arbitrate are observed...”[48]
proceedings and is widely accepted not only by the courts
but also by arbitrators who readily acknowledge it to be a
Hence pursuant to the doctrine of effective interpretation,
“universally recognized rule of interpretation”.[42]
practical effect has to be given to the arbitration clause,
Accordingly, in Star Shipping A.S. v China National
especially since the parties' decision in favor of arbitration
foreign Trade Transportation Corp[43] it was held that
has to be respected in any circumstances.[49] One of the
where there are realistic alternative interpretations of an
briefest arbitration agreements reported and enforced is
arbitration clause, the Courts will always tend to favour
one which merely stated 'arbitration to be settled in
the interpretation which gives a sensible and effective
London'.[50] Thus, though arbitration agreements in which
interpretation to the arbitration clause.” Most national
the chosen arbitration institution is ambiguous in some way
courts now regard arbitration
appear quite often in arbitral
as an appropriate way of Most national courts now regard proceedings[51], it has been
resolving inter national arbitration as an appropriate way of held that the courts should, if
commercial disputes and resolving international commercial the circumstances allow, lean in
accordingly seek to give
favour of giving effect to the
e f f e c t t o a r b i t r a t i o n disputes and accordingly seek to give arbitration clause to which the
a g r e e m e n t w h e r e v e r effect to arbitration agreement parties have agreed and seek to
possible.[44] Further in the wherever possible
give effect to their intention.
Euro- Mec Import Inc v.
Therefore, in situations wherein
Pantrem[45], the arbitration clause merely read, “Unless
the parties are ad idem principle of effective interpretation
amicably settled, any dispute or difference which may
may be used to do away with the lacuna created by the
arise between the parties hereto out of or in connection
ambiguities in the clause.
with this agreement shall be finally settled by arbitration
held and conducted (sic) in Geneva.” Plaintiff in this
Conclusion
dispute argued that the arbitration clause is so lacking in
specificity that it is indefinite and vague and therefore
The history of commercial arbitration saw different phases
unenforceable because it does not specify the method for
of
differently interpreting arbitration clauses. Though the
choosing arbitrators, the governing arbitration
formal
requirements are more or less the same in most of
association, or the governing laws for the arbitration.
the
instruments
pertaining to international commercial law,
However, it was held that, failure to provide for
the
approaches
to handle ambiguities vary. However, the
arbitrators is not fatal to enforcement of the arbitration
modern
global
practice
however seems to favour effective
provision. Moreover, if there is an agreement to
interpretation
of
an
arbitration
clause due to the proarbitrate, in spite of ambiguity regarding the forum for
arbitration bias of international commercial law.
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[1] Redfern and Hunter, Law & Practice of International Commercial Arbitration
134 (4th ed. 2004).

Recognition or enforcement of an arbitral award, irrespective of the country in
which it was made, may be refused only:

[2] O.P Malhotra, The Law and Practice of Arbitration & Conciliation (Lexis
Nexis, Butterworths, 2002).

(a) at the request of the party against whom it is invoked, if that party furnishes to
the competent court where recognition or enforcement is sought proof that:

[3] Ibid.

(i) a party to the arbitration agreement referred to in article 7 was under some
incapacity; or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of the country
where the award was made.

[4] Hereinafter referred to as MAL.
[5] Hereinafter referred to as NYC.
[6] G.A. Born, International Commercial Arbitration 155 296 (2nd ed. 2001).
[7] Article V 1 (d) New York Convention.
[8] Paul-A. Gélinas, “Arbitration Clauses: Achieving Effectiveness”, ICCA
Congress series no. 9 (Paris/1999), pp. 47 66.
[9] G.A. Born, International Commercial Arbitration 155 296 (2nd ed. 2001).
[10] Article II 1reads as follows:
Each Contracting State shall recognize an agreement in writing under which the
parties undertake to submit to arbitration all or any of differences which have
arisen or which may arise between them in respect of a defined legal relationship,
whether contractual or not, concerning a subject matter capable of settlement by
arbitration.
[11] Article 7(1) reads as follows:
Arbitration Agreement is an agreement by the parties to submit to arbitration all or
certain disputes which have arisen or which may arise between them in respect of a
defined legal relationship, whether contractual or not. An arbitration agreement
may be in the form of an arbitration clause in a contract or in the form of a separate
agreement.
[12] Article V 1(a) reads as follows:
Recognition and enforcement of the award may be refused at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority
where the recognition and enforcement is sought, proof that: the parties to the
agreement referred to in Article II were, under the law applicable to them, under
some incapacity, or the said agreement is not valid under the law to which the
parties have subjected it to., failing any indication thereon, under the law of the
country where the award was made.
[13] Article 34(2)(a) reads as follows:
An arbitral award may be set aside by the court specified in article 6 only if the party
making the application furnishes proof that;
(i)
a party to the arbitration agreement referred to in article 7 was under
some incapacity; or the said agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under the law of this
State; or
(ii)
the party making the application was not given proper notice of the
appointment of an arbitrator or of the arbitral proceedings or was otherwise
unable to present his case; or
(iii)
the award deals with a dispute not contemplated by or not falling within
the terms of the submission to arbitration, or contains decisions on matters beyond
the scope of the submission to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so submitted, only that
part of the award which contains decisions on matters not submitted to arbitration
may be set aside; or
(iv)
the composition of the arbitral tribunal or the arbitral procedure was
not in accordance with the agreement of the parties, unless such agreement was in
conflict with a provision of this Law from which the parties cannot derogate, or,
failing such agreement, was not in accordance with this Law.
[14] Article 36 (1)(a)(i) reads as follows:

[15] Thomas E. Carbonneau, Resolving Transnational Disputes through
International Arbitration 232 (University Press of Virginia, Charlottesville, 1984).
[16] Paul-A. Gélinas, “Arbitration Clauses: Achieving Effectiveness”, ICCA
Congress series no. 9 (Paris/1999), pp. 47 66.
[17] Frédéric Eisemann, La clause d'arbitrage pathologique, in COMMERCIAL
ARBITRATION ESSAYS IN MEMORIAM EUGENIO MINOLI 129 (1974) as cited
in Fouchard Gaillard Goldman on International Commercial Arbitration, E.
Gaillard and J. Savage (eds.)(1999), pp. 241 380.
[18] For a “chamber of horrors”of pathological clauses, see, besides Eisemann,
Hugues Scalbert and Laurent Marville, Les clauses compromissoires
pathologiques, 1988 REV. ARB. 117; Benjamin G. Davis, Pathological Clauses
Frederic Eisemann's Still Vital Criteria, 7 ARB. INT'L 365 (1991); W. LAURENCE
CRAIG, WILLIAM W. PARK, JAN PAULSSON, INTERNATIONAL CHAMBER OF
COMMERCE ARBITRATION 157 et seq. (2d ed. 1990); Lazare Kopelmanas, La
rédaction des clauses d'arbitrage et le choix des arbitres, in HOMMAGE À
FRÉDÉRIC EISEMANN 23 (ICC Publication No. 321, 1978);
[19] Astra Footwear Industry v. Harwyn International 442 F.Supp. 907 (S.D.N.Y.
1978).
[20] For example: “The parties may refer their disputes to arbitration”. On this
issue, see Davis, at 367; Cass. 1e civ., Oct. 15, 1996, Calberson Int'l v. Schenker,
1998 REV. ARB. 409, and C. Malinvaud's note. Compare, in the United States, for
the difficulties resulting from a clause providing that an arbitrator should be
“chosen by mutual agreement”of the parties, Cargill Rice, Inc. v. Empresa
Nicaraguense de Alimentos Basicos, 25 F.3d 223 (4th Cir. 1994); 5 WORLD ARB.
& MED. REP. 164 (1994); 9 INT'L ARB. REP. D1 (June 1994).
[21] On the validation by Swiss courts of the appointment of an arbitrator by the
ICC in the place of the director general of the World Health Organization (who was
chosen by the parties but refused to carry out the task), see Swiss Fed. Trib., Apr. 16,
1984, Y. v. X., 1986 REV. ARB. 596, and observations by R. Budin.
[22] Fouchard Gaillard Goldman on International Commercial Arbitration, E.
Gaillard and J. Savage (eds.)(1999), pp. 241 380.
[23] Ibid.
[24] Ronald Bernstein, John Tackaberry, and Arthur L. Marriot, Handbook of
Arbitration 552 (London: Sweet& Maxwell, 1998).
[25] Ganpatrai Gupta v. Moody Bros., (1950) 85 Cal LJ 136, 142; Seth Kirorimal
Adwani v. Union of India, AIR 1959 Cal 430.
[26] Lobb Partnership Ltd v. Aintree Racecourse Company Ltd (2000) B.L.R. 65.
[27] G.A. Born, International Commercial Arbitration 155 296 (2nd ed. 2001).
[28] For commentary describing common law ambivalence towards arbitration
agreements, see Jones, Development of Commercial Arbitration, 21 Minn. L. Rev.
240 (1927); Jones, Three Centuries of Commercial Arbitration in New York: A
Brief Summary, 1956 Wash. U.L.Q. 193; F. Kellor, American Arbitration: Its
History, Functions and Achievement (1948); Mentschikoff, Commercial
Arbitration, 61 Colum. L. Rev. 846 (1961); Sayre, Development of Commercial
Arbitration Law, 37 Yale L. J. 595 (1927); Wolaver, The Historical Background of
Commercial Arbitration, 83 U. Pa. L. Rev. 132 (1934).
[29] Home Ins. Co. v. Morse, 87 U.S. 445, 457-58 (1874) (agreement to arbitrate
future disputes illegal and void); Dickson Mfg. Co. v. American Locomotive Co.,
119 F.Supp. 488 (M.D. Pa. 1902).
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[30] S. Rep. No. 536, 68th Cong., 1st Sess. 2-3 (1924) (citing “[judges'] jealousy
of their rights as courts, coupled with the fear that if arbitration agreements were
to prevail and be enforced, the courts would be ousted of much of their
jurisdiction”); Joint Hearings on S. 1005 and H.R. 646 Before the Subcommittee
of the Committees on the Judiciary, 68th Cong., 1st Sess. 21 (1924); Tobey v.
County of Bristol, 23 Fed.Cas. 1313 (C.C.D. Mass. 1845). Some traced concerns
of this nature to the desire of the common law judges to prevent competition
particularly competition for feesfrom arbitrators.
The doctrine had its origin in the interests of the judges. There was no disguising
the fact that, as formerly, the emoluments of the judges depended mainly, or almost
entirely, upon fees, and as they had no fixed salaries, there was great competition
to get as much as possible of litigation into Westminster Hall.... And they had great
jealousy of arbitrations whereby Westminster Hall was robbed of those cases
which came not into Kings Bench... Scott v. Avery, 25 L.J.Ex. 308, 313 (H.L). 1856.
[31] See Kassis, The Questionable Validity of Arbitration and Awards Under the
Rules of the International Chamber of Commerce, 6 J. Int'l Arb. 79 (1989);
Sornarajah, The UNCITRAL Model Law: A Third World Viewpoint, 6 J. Int'l Arb. 7
(1989) (“there is a definite ambivalence in the attitudes of developing countries
towards international commercial arbitration”); Afro-Asian Legal Consultative
Committee, Report of the Seventeenth, Eighteenth and Nineteenth Sessions held in
Kuala Lumpur (1976), Baghdad (1977) and Doha (1978), at 131 (institutional
arbitration rules do “not work out particularly favourably for the developing
countries in the matter of venue, choice of arbitrators, as also fees and charges
leviable by the institutions concerned”).

publication in 1804. Since then it has been adopted in a large number of
jurisdictions. It was recently adopted in a transnational context in the UNIDROIT
Principle 4.5 ( UNIDROIT, PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS 96 (1994)).
[42] See, e.g., ICC Award No. 1434 (1975); ICC Award No. 3380 (1980), Italian
enterprise v. Syrian enterprise, 108 J.D.I. 927 (1981); for an English translation,
see VII Y.B. COM. ARB. 116 (1982); ICC Award No. 3460 (1980), French
company v. Ministry of an Arab country, 108 J.D.I. 939 (1981); the March 24,
1982 ad hoc award by P. Reuter, president, H. Sultan and G. Fitzmaurice,
arbitrators, The Government of the State of Kuwait v. The American Independent
Oil Co. (AMINOIL), 21 I.L.M. 976 (1982); IX Y.B. COM. ARB. 71 (1984); for a
French translation, see 109 J.D.I. 869, ¶ 89 at 892 (1982), and the commentary by
Philippe Kahn, Contrats d'Etat et nationalisation, id. at 844; see Pierre-Yves
Tschanz, The Contributions of the Aminoil Award to the Law of State Contracts, 18
INT'L LAW. 245 (1984). In ICSID arbitration, the argument was raised in Case
No. ARB/72/1, Holiday Inns S.A. v. Government of Morocco; see Pierre Lalive,
The First 'World Bank' Arbitration (Holiday Inns v. Morocco)Some Legal
Problems, 51 BRIT. Y.B. INT'L L. 1980, at 123 (1982). See also, in French case law
regarding the constitution of the arbitral tribunal, CA Paris, May 5, 1989,
B.K.M.I. Industrieanlagen GmbH v. Dutco Construction Co. Ltd., 1989 REV. ARB.
723, and P. Bellet's note; 119 J.D.I. 707 (1992), 1st decision, and C. Jarrosson's
note; for an English translation, see XV Y.B. COM. ARB. 124 (1990); 4 INT'L ARB.
REP. A1 (July 1989); TGI Paris, Jan. 31, 1986, Fillold C. M. v. Jacksor Enterprise,
1987 REV. ARB. 179, and P. Fouchard's note; CA Paris, Mar. 22, 1991, Mavian v.
Mavian, 1992 REV. ARB. 652, and observations by D. Cohen on the application of
this principle to certain pathological clauses.

[32] Markham Ball, “The Essential Judge: the Role of the Courts in a System of
National and International Commercial Arbitration”.

[43] [1993] 2 Lloyd's Law Reports, pp. 445-453.

[33] Hereinafter referred to as FAA

[44] Federal District Court in Warnes SA v. Harvic International Ltd (
summarized in (1994) Arbitration and Dispute Resolution Law Journal 65).

[34] G.A. Born, International Commercial Arbitration 155 296 (2nd ed. 2001).
[35] S. Rep. No. 536, 68th Cong., 1st Sess. 3 (1924); Committee on Commerce,
Trade and Commercial Law, The United States Arbitration Act and its
Application, 11 A.B.A.J. 153, 155-6 (1925).
[36] There are limited (but important) categories of cases where international
arbitration can be required even without a specific agreement between the parties
to arbitrate. This is possible pursuant to some “bilateral investment treaties”
(“BITs”), certain multilateral conventions (e.g., the so-called Energy Charter),
and national law.
[37] P.C Markanda, Law Relating to Arbitration and Conciliation (Nagpur:
Wadhwa, 2003). Ramji Dayawala Ltd v. Invest Import AIR 1981 SC 2085,
Caerlton Tinplate Co. v Hugher (1891) 60 LJQB 640; In Re Anglo New Foundland
Development Company (1920) 2 KB 214; Rawalpindi Theatre v. Patangal AIR
1967 Punj 241; U.P. Rajakiya Nirman Nigam Ltd v. Indure Pvt Ltd AIR 1996 SC
1376.
[38] Basu on Law of Arbitration and Conciliation, revised by P.K. Majumdar,
(10th edn, Orient Publishing Company).
[39] Preliminary award in ICC Case No. 2321 (1974), Two Israeli companies v.
Government of an African state, I Y.B. COM. ARB. 133 (1976).
[40] O.P Malhotra, The Law and Practice of Arbitration & Conciliation (Lexis
Nexis, Butterworths, 2002).
[41] This provision has been contained in the French Civil Code since its initial

17

[45] No. 92-2624, 1992 WL 350211 (E.D. Pa).
[46] Lucky-Goldstar International (H.K)., Ltd v. Ng Moo Kee Engineering., 2 H.K
Law Reports (HKLR), 73=Y.B XX(1995)280; Astra Footwear Industry v. Harwyn
Intern Inc 442 F.Supp. 907 (S.D.N.Y. 1978); Euro-Mec Import, Inc. v. Pantrem No.
92-2624, 1992 WL 350211 (E.D. Pa); HZI Research Center v. Sun Instruments
Japan Co., Inc 1995 U.S. Dist. LEXIS 13707; 10 International Arbitration Report
(1995, no. 10) pp. B-1 - B-4.
[47] Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614,
626-27 (1985); Rhone Mediterranee etc. v. Achille Lauro, 712 F.2d 50 (3d Cir.
1983) (“Signatory nations have effectively declared a joint policy that presumes
the enforceability of agreements to arbitrate”).
[48] Scherk v. Alberto-Culver Co., 417 U.S. 506, 517 n.10 (1974).
The legislative history of the Convention's implementing legislation in the United
States reflected pro-arbitration policies. See H.R. Rep. No. 1181, 91st Cong.
(1970), reprinted in 1970 U.S. Code, Cong. & Admin. News 3601 (“the provisions
... will serve the best interests of Americans doing business abroad by encouraging
them to submit their commercial disputes to impartial arbitration for awards
which can be enforced in both U.S. and foreign courts”).

The need for the proper utilisation of
ADR facilities in India

Latha.K *

Alternative Dispute Resolution, an effective utilisation
of this facility is still not much progressed. Through
the proper utilisation of the ADR facilities various types
of disputes can be solved fastly and effectively.

There is a growing awareness among the masses as well;
regarding ADR and people are increasingly using the
Alternative Dispute Resolution (ADR) in India is not
same for getting their disputes settled outside the court.
new and it was in existence even under the previous
This will also reduce the “backlog problem' that India is
Arbitration Act, 1940. The Arbitration and
facing.
It is now universally accredited that 'Justice
Conciliation Act, 1996 has been enacted to
delayed is Justice denied'. The legislative sensitivity
accommodate the harmonisation mandates of
towards providing a speedy and efficacious justice in
UNCITRAL Model. Now a decade after its adoption,
India is mainly reflected in two enactments. The first
the majority response to the 1996 Act among legal
one
is the Arbitration and Conciliation Act, 1996 and
commentators and the international business
the second one is the incorporation of section 89 in the
community has been overwhelmingly positive. To
traditional Civil Procedure Code (CPC). In reported
streamline the Indian legal system the traditional civil
case Salem Advocate Bar Association v. U.O.I, the
law known as Code of Civil Procedure, (CPC) 1908 has
Hon'ble Supreme Court had
also been amended thereby
provides an option for the Arbitrations often occur because directed the constitution of an
settlement of disputes parties to contracts agree that any e x p e r t c o m m i t t e e t o
outside the court. Section 89 future dispute concer ning the formulate the manner in
of CPC provides that where agreement will be resolved by which section 89 and other
provisions introduced in CPC
it appears to the court that arbitration.
have to be brought into
there exist elements, which
operation. The Court also
may be acceptable to the
directed
to
devise
a
model
case management formula as
parties, the court may formulate the terms of a possible
well as rules and regulations, which should be followed
settlement and refer the same for arbitration,
while taking recourse to alternative dispute redressal
conciliation, mediation or judicial settlement. As per
referred to in Section 89 of CPC. All these efforts are
Order X Rule 1A after recording the admissions and
aimed
at securing the valuable right to speedy trial to the
denials, the Court shall direct the parties to the suit to
litigants.
opt for any one mode of alternate dispute resolution.
Alternative dispute resolution (ADR) includes dispute
resolution processes and techniques that fall outside of
the government judicial process. Despite historic
resistance to ADR by both parties and their advocates,
ADR has gained widespread acceptance among both
the general public and the legal profession in recent
years. Eventhough drastic amendment made in Civil
Procedure Code as per Act 46 of 1999 w.e.f 1-7-2002
that enabled the Court to opt for any mode of
* Advocate & Solicitor (SRA, UK)

In addition to the judicial settlement including the
settlement through Lok Adalat, the ADR facilities are
Arbitration, conciliation and Mediation . The salient
features of each type are as follows:

Nature of Arbitration
In arbitration, participation is typically voluntary, and
there is a third party who, as a private judge, imposes a
resolution. Arbitrations often occur because parties to
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contracts agree that any future dispute concerning the
agreement will be resolved by arbitration.
Arbitration is a proceeding in which a dispute between
the parties who have agreed to resolve it by an impartial
adjudicator, thereby his decision will be final and
binding. When the subject matter of the dispute is
highly technical, arbitrators with an appropriate degree
of expertise can be appointed. Arbitration is often
faster than litigation in court. Arbitration can be
cheaper, arbitral proceedings and an arbitral award is
generally private, and the arbitral process enjoys a
greater degree of flexibility than the courts. Arbitration
awards are generally easier to enforce even in abroad
than the court judgments. In most legal systems, there
are limited avenues for appeal of an arbitral award,
which can mean swifter enforcement and less scope for
a party to delay matters.

Nature of Mediation
In Mediation there is a third party, a mediator, who
facilitates the resolution process, but does not impose a
resolution on the parties. Mediation, a form of ADR,
aims to assist two (or more) disputants in reaching an
agreement. Whether an agreement results or not, and
whatever the content of that agreement, if any, the
parties themselves determine, rather than accepting
something imposed by a third party. Mediation works
purely facilitatively: the practitioner has no advisory
role. Instead, a mediator seeks to help parties to develop
a shared understanding of the conflict and to work
toward building a practical and lasting resolution.

Mediators use appropriate techniques and/or skills to
open and/or improve dialogue between disputants,
aiming to help the parties
reach an agreement (with
Arbitration is today most Mediation can function not only as a concrete effects) on the
commonly used for the tool for dispute resolution but also as disputed matter. Normally, all
resolution of commercial a means of dispute prevention. par ties must view the
disputes, particularly in the Mediation can be used to facilitate mediator as impar tial.
context of international the process of contract negotiation Mediation as a process
commercial transactions and by the identification of mutual involves a third party (often
sometimes used to enforce interests and the promotion of an impartial third party)
credit obligations. One of the effective communication between assisting two or more
reasons that arbitration is so the two parties.
p e r s o n s, ( " p a r t i e s " o r
popular in international trade
"stakeholders") to find
as a means of dispute resolution, is that it is often easier
mutually-agreeable solutions to difficult problems.
to enforce an arbitration award in a foreign country
than it is to enforce a judgment of the court.
Mediation differs from most other adversarial
resolution processes by virtue of its simplicity,
India's adoption of the Arbitration and Conciliation
informality, flexibility, and economy. The typical
Act of 1996 has admirably achieved two goals. First, it
Mediation has no formal compulsory elements,
has unified the legal regime surrounding arbitration for
although some common elements usually occur: each
both domestic and international arbitration conducted
of the parties is allowed to explain and detail its story;
in India. Second, it has improved arbitral efficiency by
the identification of issues (usually facilitated by the
reducing the need for judicial intervention, enforcing
mediator); the clarification and detailed specification of
awards as judicial decrees, and granting greater
respective interests and objectives; the conversion of
autonomy to arbitral tribunal decisions. The result has
respective subjective evaluations into more objective
been a fairer, efficient, and predictable procedure that is
values; identification of options; discussion and
better equipped to handle India's unprecedented rise in
analysis of the possible effects of various solutions; the
international commercial transactions.
adjustment and the refining of the proposed solutions;
the memorialisation of agreements into a written draft .
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Mediation can function not only as a tool for dispute
resolution but also as a means of dispute prevention.
Mediation can be used to facilitate the process of
contract negotiation by the identification of mutual
interests and the promotion of effective
communication between the two parties.

Nature of conciliation

Conciliation is an alternative dispute resolution (ADR)
process whereby the parties to a dispute (including
future interest disputes) agree to utilise the services of a
conciliator, who then meets with the parties separately
in an attempt to resolve their differences. Conciliation
One of the hallmarks of Mediation is that the process is
“is a process in which the Conciliator plays a proactive
strictly confidential. The mediator must inform the
role to bring about a settlement”. As per Sub section 2
parties that communications between them during the
(a) of Section 89 CPC “for arbitration or conciliation,
intake discussions and the Mediation process are to be
the provisions of the Arbitration or conciliation Act,
private and confidential. In general, the information
1996 shall apply as if the proceedings for arbitration or
discussed can never be used as evidence in the event
conciliation were referred for settlement under the
that the matter does not settle at Mediation and
provisions of the Act”. Thus during the arbitration
proceeds to a court hearing. Confidentiality is central to
proceedings the arbitrator to a certain extent will act as a
Mediation. It is imperative
'Conciliator' in order to bring
for parties to trust the
the
dispute into a settlement.
process. Very little Mediation Conciliation, it is said, is a procedure
like Mediation but the third party, the
will ever succeed unless the
c o n c i l i a t o r , t a k e s a m o r e Conciliation differs from
parties can communicate interventionist role in bringing the
arbitration in that the mere
fully and openly without fear t wo p a r t i e s t o g e t h e r a n d i n
conciliation process, in and
of compromising their case suggesting possible solutions to help
of itself, has no legal
before the courts. The achieve a settlement.
standing, and the conciliator
essential element of
usually has no authority to
confidentiality in Mediation
seek evidence or call witnesses, usually writes no
is seen as one of the key ingredients to encourage
decision, and makes no award. Conciliation differs from
disputing parties to negotiate with each other in order
Mediation in that the main goal is to conciliate, most of
to achieve a settlement of their dispute.
the time by seeking concessions. In Mediation, the
mediator tries to guide the discussion in a way that
Mediation has opened the door for parties in conflict to
optimises parties need, takes feelings into account and
resolve their differences through non-traditional
reframes representations.
judicial forums. Over the last few decades, Mediation
has brought to light the processes, or alternatives to
Where while defining 'Mediation and Conciliation, it is
litigation, that enable parties to resolve their differences
stated that 'Mediation is a way of settling disputes by a
without the high cost associated with litigation
third party who helps both sides to come to an
agreement, which each considers acceptable. Mediation
Recently, Mediation has come under the spotlight and
can be 'evaluative' or 'facilitative'. Conciliation, it is said,
the watchful eye of many state legal systems for its
is a procedure like Mediation but the third party, the
ability to resolve party disputes, reduce court case loads,
conciliator, takes a more interventionist role in bringing
and reduce overall legal costs. Yet while parties enter
the two parties together and in suggesting possible
into Mediation intending to preserve their legal rights
solutions to help achieve a settlement. But it is also
and remedies, Mediation may result in these rights
stated that the term Conciliation is gradually falling into
being directly or indirectly affected. Parties that have
disuse and a process which is pro-active is also being
resolved their conflict through this voluntary process
regarded as a form of Mediation. One significant
and settled on an agreement should seek legal advice if
difference between conciliation and Mediation lies in
they are unsure of the consequences.
the fact that conciliators possess expert knowledge of
202

Indian Council of Arbitration

INDIAN COUNCIL OF ARBITRATION

India's Apex
Arbitral Institution

the domain in which they conciliate. The conciliator can
make suggestions for settlement terms and can give
advice on the subject-matter. Conciliators may also use
their role to actively encourage the parties to come to a
resolution. In certain types of dispute the conciliator has a
duty to provide legal information. This helps any
agreement reached to comply with any relevant statutory
framework pertaining to the dispute. Therefore
conciliation may include an advisory aspect.
Both Mediation and conciliation serve to identify the
disputed issues and to generate options that help
disputants reach a mutually-satisfactory resolution. They
both offer relatively flexible processes; and any settlement
reached should have the agreement of all parties. This
contrasts with litigation, which normally settles the
dispute in favour of the party with the strongest
argument.

the reverse; a 'conciliator' is a mere 'facilitator' whereas a
'mediator' has a greater pro-active role. While
examining the rules made in US in regard to 'Mediation,
if we substitute the word Conciliation wherever the
word 'Mediation is used and use the word 'conciliator'
wherever the word 'mediator' is used, we shall be
understanding the said rules as we understand them in
connection with Conciliation in India.

Need for an International
Commercial Arbitration in India for
an effective economic
development

Arbitration is today most commonly used for the
resolution of commercial disputes, particularly in the
context of international commercial transactions and
sometimes used to enforce credit obligations. In almost
all countries ADR facilities
are
used to resolve other
Arbitration is today most commonly
used for the resolution of commercial types of disputes also such as
labour disputes, consumer
disputes, particularly in the context disputes or family disputes,
o f i n t e r n a t i o n a l c o m m e r c i a l and for the resolution of
transactions and sometimes used to certain disputes between
states and between investors
enforce credit obligations.
and states etc...

Under our law and the
UNCITRAL model, the role
of the mediator is not proactive and is somewhat less
than the role of a
'conciliator'. Under Part III
of the Arbitration and
Conciliation Act, the
'Conciliator's powers are
larger than those of a 'mediator' as he can suggest
proposals for settlement. Hence the above meaning of
the role of 'mediator' in India is quite clear and can be
accepted, in relation to sec. 89 of the Code of Civil
Procedure also. The difference lies in the fact that the
'conciliator' can make proposals for settlement,
'formulate' or 'reformulate' the terms of a possible
settlement while a 'mediator' would not do so but would
merely facilitate a settlement between the parties.
Under our law, in the context of sec. 30 and sec. 64(1) and
sec. 73(1) of the 1996 Act, the conciliator has a greater or a
pro-active role in making proposals for a settlement or
formulating and reformulating the terms of a settlement.
A mediator is a mere facilitator. The meaning of these
words in India is the same in the UNCITRAL and
Conciliation Rules and in UK and Japan. But, in USA and
in regard to certain institutions abroad, the meaning is just
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One of the reasons that arbitration is so popular in
international trade as a means of dispute resolution, is
that it is often easier to enforce an arbitration award in a
foreign country than it is to enforce a judgment of the
court.
As part of the Economic Reforms Programme
initiated in 1991, the foreign investment policy of the
Government of India was liberalised and negotiations
undertaken with a number of countries to enter into
Bilateral Investment Promotion & Protection
Agreement (BIPAs) in order to promote and protect on
reciprocal basis investment of the investors.
Government of India have, so far, signed BIPAs with
68 countries out of which 50 BIPAs have already come
into force and the remaining agreements are in the
process of being enforced. In addition, agreements
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have also been finalised and/ or being negotiated with a
number of other countries.
The important features of BIPA are : National
Treatment for foreign investment; MFN treatment for
foreign investment and investors; free repatriation/
transfer of returns on investment; recourse to domestic
disputes resolution and international arbitration for
investor-State and State-State disputes; nationalization
/ expropriation only in public interest on a nondiscriminatory basis and against compensation etc.
Under the New York Convention 1958, an award
issued a contracting state can generally be freely
enforced in any other contracting state, only subject to
certain, limited defences.
Virtually every significant
commercial country in the
world is a party to the
Convention, but relatively
f e w c o u n t r i e s h ave a
comprehensive network for
cross-border enforcement of
judgments of the court.

the Execution of Foreign Arbitral Awards 1927 remains
in force, but the success of the New York Convention
means that the Geneva Convention is rarely utilised in
practice.
India's adoption of the Arbitration and Conciliation Act
of 1996 has admirably achieved two goals. First, it has
unified the legal regime surrounding arbitration for
both domestic and international arbitration conducted
in India. Second, it has improved arbitral efficiency by
reducing the need for judicial intervention, enforcing
awards as judicial decrees, and granting greater
autonomy to arbitral tribunal decisions. The result has
been a fairer, efficient, and predictable procedure that is
better equipped to handle India's unprecedented rise in
international commercial transactions.
Nevertheless, there remain a
few chinks in the armor of
the 1996 Act. Tensions
continue in areas that depart
from Model Law such as the
court's role in granting of
interim measures,
enforcement and challenge
of foreign arbitral awards, arbitrability of disputes, and
challenge of biased arbitrators are areas that either
depart from or remain in significant tension with the
Model Law. This has raised concerns that India's
transformation into a dependable forum for
international commercial arbitration may still fall short
of international standards. Underlying these problems
is the courts' ongoing struggle with relinquishing
control and giving primacy to the arbitral process
pursuant to international standards (i.e. Model Law or
institutional arbitral bodies).

Under the New York Convention 1958,
an award issued a contracting state
can generally be freely enforced in
any other contracting state, only
subject to certain, limited defences.

The other characteristic of cross-border enforcement
of arbitration awards that makes them appealing to
commercial parties is that they are not limited to awards
of damages. Whereas in most countries only monetary
judgments are enforceable in the cross-border context,
no such restrictions are imposed on arbitration awards
and so it is theoretically possible (although unusual in
practice) to obtain an injunction or an order for specific
performance in an arbitration proceeding which could
then be enforced in another New York Convention
contracting state.
The New York Convention is not actually the only
treaty dealing with cross-border enforcement of
arbitration awards. The earlier Geneva Convention on
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ICA ACTIVITIES
(OCTOBER - DECEMBER 2008 ISSUE)
I)

Asian-African Legal Consultative Organization Forty-Seventh Headquarters Session – June 30 – July 4, 2008 – New Delhi - Report on
AALCO’s Regional Centre for Arbitration

All the regional centers of AALCO made the brief report of the work and development of the AALCO’s Regional Centre for Arbitration. After the presentation of
the Report the Executive Director of the ICA was invited to make a statement. Accordingly, the Executive Director made a presentation on various issues on
International Commercial Arbitration and making Regional Centres more effective. A copy of ITC-UNCTAD-WTO-ICA Joint Publication on ‘Arbitration and
Alternative Dispute Resolution’ was presented to all the delegates from all the member countries.
II)

4th International Arbitration & ADR in Africa Wrokshop – July 29 – July 31, 2008 – Cairo, Egypt.

“Arbitration and ADR in Africa” in collaboration with ‘Cairo Regional Centre for International Commercial Arbitration’ and ‘SOAS’ organized ‘4th International
Arbitration & ADR in Africa Workshop” from July 29 to July 31, 2008 at Cairo, Egypt. On their invitation as one of the guest speakers, Executive Director, ICA
forwarded a paper on “Looking at the Indian Sub Continent Experience and Practice of Arbitration” at this Workshop.
III) Conference on “Don’t Litigate – But Arbitrate: ADR Mechanisms – Need of the Hour” – August 9, 2008 – Nainital.
The Indian Council of Arbitration organized a Conference on “Don’t Litigate-But Arbitrate: ADR Mechanisms – Need of the Hour” on Saturday, August 9,
2008 at the premises of Uttrakhand High Court, Nainital. The ICA got the full support of Uttrakhand State Legal Services Authority, Uttrakhand Judicial and
Legal Academy & High Court Bhar Association, Uttrakhand. The Conference was inaugurated by Hon’ble Mr. Justice V K Gupta, Chief Justice, Uttrakhand High
Court. Hon’ble Mr. Justice P C Verma, Judge, High Court of Uttrakahand & Chairman, Uttrakhand State Legal Services Authority delivered the Special Address.
Mr. Manoj Tiwari, President, High Court Bar Association, Uttrakhand delivered the Vote of Thanks. All the Hon’ble Judges of High Court of Uttrakhand were
present throughout the Conference. Various arbitration experts also addressed the Conference viz. Hon’ble Mr. Justice Rajesh Tandon, Hon’ble Mr. Justice
Kamal M. Mehta, former Judge, High Court of Gujarat, Mr. U C Dhyani, Director, Uttrakhand Judicial and Legal Academy, Mr. Sudhanshu Dhulia, Sr. Advocate,
Mr. Vinay Kr. Gupta, ADJ, Delhi & Trainer, Mediation Cell, Mr. Arvind Vashisht, Asst. Solicitor General of India and Mr. Sunil Malhotra, Advocate.
A large and elite audience comprising of renowned personalities in the field of Arbitration and other ADR Mechanisms attended the Conference. 39 Judicial
Officers of the State of Uttrakhand actively participated in the Conference. The Conference discussed and deliberated upon contemporary issues related to
Arbitration, focus on the need to embrace Arbitration rather than going in for the formal justice delivery system i.e. to the Courts. This Conference created
awareness among the participants about the merits of Institutional Arbitration, the essential features of 1996 Arbitration law which is based on the UNCITRAL
Model Law. This Conference also provided insights to the practical implementation of Arbitration Law. About 200 participants attended the Conference.
The topics discussed at the Conference were New Dimensions in Arbitration Law, Interim Measures and Enforcement of Awards, Techniques of Mediation,
Arbitration in Construction Industry.
IV) Judicial Symposium on “Courts and Alternative Disputes Resolution Mechanisms” – August 9, 2008 – Nainital.
At the initiative of Hon’ble Mr. Justice V K Gupta, Chief Justice, High Court of Uttrakhand, Indian Council of Arbitration organized jointly with Uttarakhand
Judicial and Legal Academy a Judicial Symposium on “Courts and Alternative Disputes Resolution Mechanisms” on Saturday, August 9, 2008 at the
premises of Uttrakhand High Court, Nainital. The objective of this Symposium was to clarify and to have a free and frank interactive session with 39 Judicial
Officers from the Uttrakhand Judicial and Legal Academy on various issues and doubts in the minds of the Officers. This apart the Role of Institutional
Arbitration was also discussed at length. Mr. Vinay Kr. Gupta, ADJ, Delhi & Trainer, Mediation Cell made a detailed presentation on the Role of a Referral Judge
for sending the cases to the Mediation Centre. Mr. Ajay Kumar Gupta, Sr. Advocate apprised the latest issues in Arbitration Law to the participants. Mr. Sunil
Malhotra, Advocate clarified various doubts on Interim Measures and Enforcement of Awards. Mr. U C Dhyani, Director Uttrakhand Judicial and Legal Academy
and Mr. Ravinder Maithani, Addl. Director, Uttrakhand Judicial and Legal Academy also clarified some of the issues in the minds of the Officers.
V) “International Commercial Arbitration & Sale of Goods: UNCITRAL Perspective” - 18th October, 2008 – New Delhi
ICA-FICCI-UNCITRAL organized a Conference on “International Commercial Arbitration & Sale of Goods: UNCITRAL Perspective” at 3.00 p.m. on
October 18, 2008 at Federation House, New Delhi. Hon’ble Mr. Justice Ajit Prakash Shah, Chief Justice, High Court of Delhi inaugurated the Conference. Mr.
P C Markanda, Vice-President delivered the Welcome Address.
Mr. T K Viswanathan, Secretary, Ministry of Law & Justice, delivered the key-note address. Prof. Eric E. Bergsten, Former Secretary, UNCITRAL & Chief, U.N.
International Trade Law Branch and Mr. A K Ganguli, Sr. Advocate, Supreme Court addressed the Conference on “New Developments in the UNCITRAL
Model Law on International Commercial Arbitration and the UNCITRAL Arbitration Rules”.Mr. Luca G. Castellani, Legal Officer, UNCITRAL and Mr. S K
Dholakia, Sr. Advocate, addressed the Conference on “Strengthening India’s position in the global economy through Trade Law reform: the case for
the adoption of the United Nations Convention on Contracts for the International Sale of Goods.”The conference was attended by over 125
participants.
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1) Mr. P C Markanda interacting with Hon’ble Mr. Justice Ajit Prakash Shah, 2) Mr. G K Kwatra, Executive Director, ICA interacting with Mr. Luca G Castellani, Legal
Officer, UNCITRAL Secretariat 3) Hon’ble Mr. Justice Ajit Prakash Shah interacting with Professor Eric Bergsten, Former Secretary, UNCITRAL 4) Mr. G K Kwatra
addressing the Conference 5) Mr. P C Markanda presenting memento to Mr. S K Dholakia, Sr. Advocate 6) Mr. G K Kwatra presenting memento to Mr. Luca G
Castellani 7) Ms. Mansi Bhatia, Assistant Director, ICA presenting memento to Professor Eric Bergsten 8) Mr. G K Kwatra presenting memento to Mr. A K Ganguli
9) Ms. Mansi Bhatia presenting memento to Mr. T K Viswanathan, Secretary, Ministry of Law & Justice 10) A view of the Conference
10
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